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are not service-related (or for the em-
ployee’s dependents, if he or she has de-
pendent coverage), must be reinstated 
subject to paragraph (a) of this section. 

§ 1002.169 Can the employee elect to 
delay reinstatement of health plan 
coverage until a date after the date 
he or she is reemployed? 

USERRA requires the employer to 
reinstate health plan coverage upon re-
quest at reemployment. USERRA per-
mits but does not require the employer 
to allow the employee to delay rein-
statement of health plan coverage 
until a date that is later than the date 
of reemployment. 

§ 1002.170 In a multiemployer health 
plan, how is liability allocated for 
employer contributions and bene-
fits arising under USERRA’s health 
plan provisions? 

Liability under a multiemployer plan 
for employer contributions and bene-
fits in connection with USERRA’s 
health plan provisions must be allo-
cated either as the plan sponsor pro-
vides, or, if the sponsor does not pro-
vide, to the employee’s last employer 
before his or her service. If the last em-
ployer is no longer functional, liability 
for continuing coverage is allocated to 
the health plan. 

§ 1002.171 How does the continuation 
of health plan benefits apply to a 
multiemployer plan that provides 
health plan coverage through a 
health benefits account system? 

(a) Some employees receive health 
plan benefits provided pursuant to a 
multiemployer plan that utilizes a 
health benefits account system in 
which an employee accumulates pro-
spective health benefit eligibility, also 
commonly referred to as ‘‘dollar 
bank,’’ ‘‘credit bank,’’ and ‘‘hour 
bank’’ plans. In such cases, where an 
employee with a positive health bene-
fits account balance elects to continue 
the coverage, the employee may fur-
ther elect either option below: 

(1) The employee may expend his or 
her health account balance during an 
absence from employment due to serv-
ice in the uniformed services in lieu of 
paying for the continuation of coverage 
as set out in § 1002.166. If an employee’s 
health account balance becomes de-

pleted during the applicable period pro-
vided for in § 1002.164(a), the employee 
must be permitted, at his or her op-
tion, to continue coverage pursuant to 
§ 1002.166. Upon reemployment, the plan 
must provide for immediate reinstate-
ment of the employee as required by 
§ 1002.168, but may require the em-
ployee to pay the cost of the coverage 
until the employee earns the credits 
necessary to sustain continued cov-
erage in the plan. 

(2) The employee may pay for con-
tinuation coverage as set out in 
§ 1002.166, in order to maintain intact 
his or her account balance as of the be-
ginning date of the absence from em-
ployment due to service in the uni-
formed services. This option permits 
the employee to resume usage of the 
account balance upon reemployment. 

(b) Employers or plan administrators 
providing such plans should counsel 
employees of their options set out in 
this subsection. 

Subpart E—Reemployment Rights 
and Benefits 

PROMPT REEMPLOYMENT 

§ 1002.180 When is an employee enti-
tled to be reemployed by his or her 
civilian employer? 

The employer must promptly reem-
ploy the employee when he or she re-
turns from a period of service if the 
employee meets the Act’s eligibility 
criteria as described in Subpart C of 
these regulations. 

§ 1002.181 How is ‘‘prompt reemploy-
ment’’ defined? 

‘‘Prompt reemployment’’ means as 
soon as practicable under the cir-
cumstances of each case. Absent un-
usual circumstances, reemployment 
must occur within two weeks of the 
employee’s application for reemploy-
ment. For example, prompt reinstate-
ment after a weekend National Guard 
duty generally means the next regu-
larly scheduled working day. On the 
other hand, prompt reinstatement fol-
lowing several years of active duty 
may require more time, because the 
employer may have to reassign or give 
notice to another employee who occu-
pied the returning employee’s position. 
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REEMPLOYMENT POSITION 

§ 1002.191 What position is the em-
ployee entitled to upon reemploy-
ment? 

As a general rule, the employee is en-
titled to reemployment in the job posi-
tion that he or she would have attained 
with reasonable certainty if not for the 
absence due to uniformed service. This 
position is known as the escalator posi-
tion. The principle behind the escalator 
position is that, if not for the period of 
uniformed service, the employee could 
have been promoted (or, alternatively, 
demoted, transferred, or laid off) due to 
intervening events. The escalator prin-
ciple requires that the employee be re-
employed in a position that reflects 
with reasonable certainty the pay, ben-
efits, seniority, and other job per-
quisites, that he or she would have at-
tained if not for the period of service. 
Depending upon the specific cir-
cumstances, the employer may have 
the option, or be required, to reemploy 
the employee in a position other than 
the escalator position. 

§ 1002.192 How is the specific reem-
ployment position determined? 

In all cases, the starting point for de-
termining the proper reemployment 
position is the escalator position, 
which is the job position that the em-
ployee would have attained if his or her 
continuous employment had not been 
interrupted due to uniformed service. 
Once this position is determined, the 
employer may have to consider several 
factors before determining the appro-
priate reemployment position in any 
particular case. Such factors may in-
clude the employee’s length of service, 
qualifications, and disability, if any. 
The reemployment position may be ei-
ther the escalator position; the pre- 
service position; a position comparable 
to the escalator or pre-service position; 
or, the nearest approximation to one of 
these positions. 

§ 1002.193 Does the reemployment po-
sition include elements such as se-
niority, status, and rate of pay? 

(a) Yes. The reemployment position 
includes the seniority, status, and rate 
of pay that an employee would ordi-
narily have attained in that position 

given his or her job history, including 
prospects for future earnings and ad-
vancement. The employer must deter-
mine the seniority rights, status, and 
rate of pay as though the employee had 
been continuously employed during the 
period of service. The seniority rights, 
status, and pay of an employment posi-
tion include those established (or 
changed) by a collective bargaining 
agreement, employer policy, or em-
ployment practice. The sources of se-
niority rights, status, and pay include 
agreements, policies, and practices in 
effect at the beginning of the employ-
ee’s service, and any changes that may 
have occurred during the period of 
service. In particular, the employee’s 
status in the reemployment position 
could include opportunities for ad-
vancement, general working condi-
tions, job location, shift assignment, 
rank, responsibility, and geographical 
location. 

(b) If an opportunity for promotion, 
or eligibility for promotion, that the 
employee missed during service is 
based on a skills test or examination, 
then the employer should give him or 
her a reasonable amount of time to ad-
just to the employment position and 
then give a skills test or examination. 
No fixed amount of time for permitting 
adjustment to reemployment will be 
deemed reasonable in all cases. How-
ever, in determining a reasonable 
amount of time to permit an employee 
to adjust to reemployment before 
scheduling a makeup test or examina-
tion, an employer may take into ac-
count a variety of factors, including 
but not limited to the length of time 
the returning employee was absent 
from work, the level of difficulty of the 
test itself, the typical time necessary 
to prepare or study for the test, the du-
ties and responsibilities of the reem-
ployment position and the promotional 
position, and the nature and respon-
sibilities of the service member while 
serving in the uniformed service. If the 
employee is successful on the makeup 
exam and, based on the results of that 
exam, there is a reasonable certainty 
that he or she would have been pro-
moted, or made eligible for promotion, 
during the time that the employee 
served in the uniformed service, then 

VerDate Aug<31>2005 14:28 May 01, 2008 Jkt 214064 PO 00000 Frm 01152 Fmt 8010 Sfmt 8010 Y:\SGML\214064.XXX 214064rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 C

F
R


